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under the contract. This case has been cited with approval by the
Florida Court. 15
While the cases cited by the Court fully support the doctrine that
equity will not remake the contract for the parties, all of these cases
are distinguishable in one important particular. In none of them
had the original terms of the contract become impossible to perform
by reason of the defendant's intentional breach of the contract or
violation of the court's injunctive order. Admittedly, the plaintiffs
in the instant case asked for relief beyond the express terms of the
agreement; but, in consideration of the fact that the equities were
heavily in their favor, the Court could have applied more liberal rules
laid down in closely analogous situations and arrived at a more just
result.16
WILLIAm T. MCINARNAY

TORTS: PRIVILEGE OF GRAND JURY REPORT
CRITICIZING PUBLIC OFFICIALS
Ryon v. Shaw, 77 So.2d 455 (Fla. 1955)
Plaintiff, a school commissary manager, brought a libel action
against individual members of the Dade County Grand Jury, which
had made a report stating that plaintiff did not have the necessary
qualifications to head a department specializing in child nutrition
and education. The trial court, on the ground that the report was
privileged, granted defendants' motion to dismiss. On appeal, HELD,
a grand jury is privileged to publish false and defamatory matter if it
is related to the cause under investigation. Judgment affirmed.
Privileged communications are of two types: absolutely privileged
and conditionally privileged." Absolute privilege furnishes complete
protection to a person making defamatory statements even though he
makes them maliciously. - Qualified or conditional privilege provides
15Palm Beach Estates v. Croker, 106 Fla. 617, 633, 143 So. 792, 798 (1932).
";See, e.g., Dugan v. Haige, 54 So.2d 201 (Fla. 1951), 5 U. FLA. L. REv. 338 (1952).
'Ferdon v. Dickens, 161 Ala. 181, 49 So.

88

(1909).

20'Regan v. Scher-merhorn, 25 NJ. Misc. 1, 50 A.2d 10 (Sup. Ct. 1946); Hayslip
v. Wellford, 19 Tenn. 621, 263 S.V.2d 136, (1952), cert. denied, 346 U.S. 911 (1953).
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protection only when the communication is made in good faith and
without malice. 3 Statements made during court proceedings are generally held to be absolutely privileged as long as they are relevant to
the matter involved.4
When a formal indictment or presentment is published a grand
jury enjoys an absolute privilege, but there are divergent views regarding the authority of the jury to return a report that merely criticizes a public official for his alleged wrongful acts. The great majority
of courts hold that such a report is privileged,6 but on rare occasions
courts have held that the grand jurors have no colorable jurisdiction
to make the report and that the privilege will not extend to publication.7

Early cases of three states,8 in allowing the privilege, held that the
reports were extrajudicial and made without authority but that the).
should be allowed a qualified privilege, since the jurors were performing a public duty. These courts emphasized the interests of the
individual. By this view such a report places the accused in a defenseless position. He has no trial and must bear the charges without
opportunity to defend himself., Since the report is not authorized, it
may be expunged from the record on a showing that it is libelous.")
The modern view gives an absolute privilege under judicial proceedings to grand jury reports.' 1 Under this view a report will not be
expunged merely because it is libelous, since it is within the scope of
the grand jury's power.'3 The courts emphasize the public interest
and view the grand jury as a powerful force in correcting evil and
3Parsons v. Age-Herald Pub. Co., 181 Ala. 439, 61 So. 345 (1912); Leonard v.
Wilson, 150 Fla. 503, 8 So.2d 12 (1942).

,Cases cited note 2 supra.
-'Cawly v. Warren, 216 F.2d 74 (7th Cir. 1954); Hayslip v. Wellford, 195 Tenn.
621, 263 S.W.2d 136 (1952), cert. dtnied, 346 U.S. 911 (1953).

6E.g., Irwin v. Murphy, 129 Cal. App. 713, 19 P.2d 292 (1933); Rector v. Smith,
11 Iowa 302 (1860); O'Regan v. Schermerhorn, supra note 2; Hayslip v. 'Wellford,
supra note 5; accord, Parsons v. Age-Herald Pub. Co., supra note 3.
TBennett v. Stockwell, 197 Mich. 50, 163 N.W. 482 (1917).
sRector v. Smith, 11 Iowa 302 (1860); Rich v. Eason, 180 S.W. 303 (Tex. Civ.
App. 1915) (scm ble); accord, Parsons v. Age-Herald Pub. Co., 181 Ala. 439, 61 So.

345 (1913).
9See Comment, 52 MicH. L. Rn:v. 711 (1954).
'Ex parte Robinson, 231 Ala. 503, 165 So. 582 (1936).
"Irwin v. Murphy, 129 Cal. App. 713, 19 P.2d 292 (1933); O'Regan v. Schermerhorn, 25 N.J. Misc. 1, 50 A.2d 10 (Sup. Ct. 1946); Hayslip v. Wellford, 195 Tenn.
621, 263 S.W.2d 136 (1952), cert. denied, 346 U.S. 911 (1953).
1In re Camden County Grand Jury. 10 N.J. 23, 89 A.2d 416 (1952).
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malpractice in public positions.13 The individual who is involved in
public affairs must subject himself to the scrutiny of the grand jury
in order that healthy public conditions may be insured; still, he can
have a report expunged if it can be shown that it is palpably untrue
4
or is based on partisan motives.1
The Florida Court has held judicial proceedings to be absolutely
privileged.1 5 In one case' 6 the Court, in refusing to expunge a libelous
report, stated that the grand jury has authority to make reports of
offenses against the state regardless of whether any specific punishment
is authorized. In a later case 7 the Court reaffirmed its position by
upholding a grand jury report that criticized certain public officials.
The instant case is one of first impression in Florida, and the decision is logical. Once the Court has recognized the authority of the
grand jury to make a report criticizing a public official, it follows that
the report is privileged as a judicial proceeding. The plaintiff was
in the public affairs area, where the grand jury was authorized to investigate. Although the Court did not expressly state that the grand
jury was absolutely privileged, the language indicates clearly that
the privilege is given, subject to the usual limitation that the report
must be related to the subject matter that the grand jury is authorized
to investigate. The decision is in accord with the general rule that
if a grand jury has jurisdiction its report will be considered a judicial
proceeding and will be absolutely privileged.
The result of this case is an extension of the grand jury's powers
in such a manner as to make it a potent force in the regulation of
public affairs. While this extension is justified, the Court should not
lose sight of the original purpose of the grand jury-protection of
the individual. The accused should be given sufficient opportunity
to answer a report that contains unjustified charges and to recover
in a libel action when the report is made with malice or is not relevant
to public affairs.
HARRY

G.

CARRATr

"3See Comment, 52 MICH. L. REv. 711 (1954).
14In re Camden County Grand Jury, 10 N.J. 23, 67, 89 A.2d 416, 444 (1952)
(dictum).
'sRobertson v. Industrial Ins. Co., 75 So.2d 198 (Fa. 1954).
lin re Report of Grand Jury, 152 Fla. 154, 158, 11 So.2d 316, 818 (1913).
'7Owens v. State, 59 So.2d 254' (Fla. 1952).
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